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(*) Chef d�Unité «Droit des Sociétés» à la Commission européenne, Bruxelles. Cet exposé
n�engage que son auteur et non la Commissione européenne.
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(1) JO C 64 du 14.3.1989, p. 8; avec exposé des motifs, suppl. 3/89 - Bull. CE

(2) JO C 298 du 27.11.1989, p. 56.

(3) JO C 38 du 19.2.1990, p. 41.

(4) JO C 240 du 26.9.1990, p. 7; avec exposé des motifs, COM(90)416 final - SYN 186.
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(*) Cornell Law School, Ithaca, NY and International Centre for Economic Research, Turin.
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(1) Of course an alternative mechanism for allocating capital without concentrating economic
and political power in private hands is state financing of industry. The problem with this approach is that the
allocation of finance inevitably becomes political and capital does not flow to its highest valuing users. This,
in turn, leads to sub-standard economic performance. The sustained, pervasive and systematic under
performance of state enterprises explains not only the collapse of the Soviet Union and the increasing reliance
on markets in countries such as China, but also the poor performance of other economies such as Cuba and
North Korea, and the interest in privatization in countries such as the France, Italy and the U.K.
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(*) Secrétaire général adjoint - Conseil des Marchés Financiers.
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(*) University of Ghent - Belgium.
(1) The latest proposal dated November 11, 1997, has been published in OJEC, C. 378/10 of

13 December 1997. For an in depth analysis of the legal policy issues, see: HOPT, K.J., Europäisches und
deutsches Übernahmerecht, ZHR, 1997, 368-420.

(2) For the full list of figures, see WYMEERSCH, E., A Status report on Corporate Governance
Rules and Practices in Western Europe, 1998, in Comparative Corporate Governance, Oxford University
Press (to be published).

(3) These figures relate to the number of companies listed on the exchange in which one party
has reported to hold a block of shares that represents more than 50% of the shares issues. As a rule, voting
rights have been taken into account. For Belgium, the figure includes concertation and voting agreements.
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(4) These agreements have not always been reported in the official disclosures. 
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(5) If only a minority was tendered, then bids could also be analysed as being unfriendly bids,
at least bids to which the incumbent management has not agreed to.
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(6) Art. 3 (1) of the proposed directive. 
(7) See PAGANO, M., PANUNZI, F. and ZINGALES, L., Osservazioni sulla Riforma della disciplina

dell�opa, degli obblighi di comunicazione del possesso azionario e dei limiti agli incroci azionari, Riv.
Società, 1998, 152.

(8) Art. 106, 2; both calculated on a six months period.
(9) See art. 33 (4) of the Swiss Stock Exchange law; comp. § 26 (1) of the Austrian proposed

law, where a 15% differential is allowed. The German code refers to a �price reasonably related to the
highest stock exchange price within the last three months�. 

(10) TIMMERMANS, L., Tegen het verplicht overnamebod, in Corporate Governance voor de
Jurist, forthcoming, 1998 Congres.
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(11) HOMMELHOFF, P., Take-over Richtlinie und europäisches Konzernrecht, AG, 1990, 106.
(12) See art. 60bis of the Belgian Companies Act., relating to transactions between a stock

exchange listed company and its controlling shareholder. These transactions are subject to a procedure based
on the valuation of independent directors, with professional assessment of the transaction, considerating the
benefit for the company, and full disclosure. However, sanctions are weak. 

(13) See BEBCHUK, L.C., Efficient and Inefficient Sales of Corporate Control, Quarterly Journal
of Economics 1994, 957.
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(14) The increase of the threshold at which a mandatory bid should be launched, e.g. from 30
tot 50% would normally result in lowering the market prices, as the chance of a favourable exit is reduced.
Also the controlling shareholder would have greater freedom to sell his controlling block, at a premium,
without having to oblige the bidder to go after the remaining shares. Hence, he would be better off. The
opposite phenomenon would also play: by lowering the threshold, the bidder would not be willing to pay the
full price to the dominant shareholder, as he should have to pay the same to all investors. Hence, the investors
would be better off. Whether the legislator has the right to modify the terms of trading, thereby destroying
financial value for one the market participants, could be analysed from the constitutional angle, or as a
�human rights� issue. It would seem that general measures that destroy potential financial value would not
raise objections, except if the dominant shareholder has already agreed to sell his shares, or if the rule would
be applied retroactively. In these cases, the law may not deprive anyone of the assets he already owns (see
Human Rights Court, 20 November 1995, Presson Compania Naviera a.o. v. Belgium, Public. Eur/.C.H.R,
Série A, 332.) 

(15) See Sweden: see SKOG, R., Does Sweden need a mandatory bid rule? A critical analysis,
Corporate Governance Forum, Juristförlaget, 1995, 65 p. For the Netherlands: TIMMERMAN, nt. 12 In
Germany, opinions are very divided.
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(16) Reforms have been envisaged in light of the 13th directive: See RAAIJMAKERS, M.J.G.C., De
toekomst van de fusiegedragsregels, 1992.

(17) In the 1970�s, the Milan Stock Exchange issued a code of conduct relating to takeovers. 
(18) See: Code Suisse des Offres Publiques d�Achat, published by the Association des Bourses

suisses, starting from 1989. 
(19) See: Übernahmekodex der Börsensachverständigenkommission beim Bundesministerium

der Finanzen, 14 July 1995. 
(20) See SKOG, R., Does Sweden need a mandatory bid rule? A critical analysis, Corporate

Governance Forum, Juristförlaget, 1995, 65 p. 
(21) See for a comparative overview, Problems of the Regulation of takeover Bids in Western

Europe: A comparative survey, in HOPT and WYMEERSCH (eds.), European Takeovers, law and practice,
London, 1992, 95 e.s. 

(22) On the basis of a law of June 10, 1964, the Banking Commission was empowered to deal
with �offer to acquire�. Until 1989, the Commission adequately dealt with takeovers and imposed the
mandatory bid rule, on a purely factual basis. This type of regulation did not withstand the test of the
aggressive bid on Belgium�s largest company at that time, the Société générale de Belgique. 

(23) See art. 4 (2) of the proposed directive. 
(24) Mutual recognition, powers of derogation, privacy rules, decisional procedures, review

procedures can be mentioned as causes of friction between the two approaches. Several of these aspects are
dealt with in the proposed directive. 
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(25) Art. 106.
(26) See Art. 32 of the Stock Exchange Law. However, articles of incorporation could raise the

1/3rd threshold to 49% of the voting rights. Furthermore companies could opt out of the mandatory bid
regime (art. 22) 

(27) See art. 5.5.4 and 5.5.5. of the French Règlement du Conseil des Bourses de Valeurs. 
(28) See for details about Spain: Ofertas publicas de adquisicion, La Lucha por el Control de

las grandes Sociedades, Deusto, 1992.
(29) See § 22 of the Austrian Draft law. 
(30) UK the Takeover Panel has an express exemptive power: according to Rule 9.1. the

obligation applies �except with the consent of the Panel... �.
(31) See art. 5.4.6 of the Règlement CBV; see further supra the report by VANEL, M.J.S. in this

volume.

]]

0�0 9������	��!����	�0	������#	�	�2���2���

2J� %�����������������$������������@�������������������������	���������	�����������
��������������	��������������

��	�������������	(�����������������������
�	���������������$
�����@�������*TS���������	�����������������	�������R���@��������������������������,����������
�����������������������������������<	�����=$������������������������C�����
�����������	���
�������P����	����������	��������

-���;������G��������

����������������	�����������*TS���������$������
�
��������
��P��������0TS���������	����@���������	�������-�������������P50F6��������
���������������������
7��	�������P��������50]6������������	���������P�������������	������!������	(������������2W*
���������������������������������������������������$�	������������������	��������������	��
��@
���	������������������������	�������50H6��-����
�����������������������	��
��U$����������C�
���������������������������������	(�����������������������	�������������������5036��

%���	������������������������������	������������������������	(������	�����$����������
���������������@�������
�����@����@��-�������������	���(��$����	�����������$�P�����������
��U���������	��	��
��@��������������	�������-���#���������	���(�����������������!������	��	���$
������
��������	�����P�����������	(�����������������������	(��������������	�����$�P��	����
����������	�����
��������	(����������������������FTS���������������%�	��
�������

��	����
�����P����������
�
�����%���������P5016�

2F� �-�����U�������������

��	������������@���������������!����	������������
��������������

����������������	��������	������	�����������	������P��	������
������P������������@����������
����������B�P������������	����������@�����������	���������������U��
������P���������	����@�
;����;G�
�	��	�$��U��
������	����������������@�����-�C�����/����5*T6��7��	��
�	��	�5*26

����������
���������������U��
�����$�P���������P������������������U��
�����
�P���������
��
�����@�����	@��7���������������������������P������(����@���R�	�����������
�����������
���������U��
��������������������������������������	��@�	������
����������������	�����������



(,�+-���	
�+:		9+:��(�-�	������9(�-�

(32) Comp. art. 106 (5) Italian law.
(33) See e.g. French rule art. 5.4.4.
(34) See �Notes on Dispensations from Rule 9�, under Rule 9.7. 
(35) But a mandatory bid is required in case of change from joint to exclusive control see:

Banking and Finance Commission, Annual report 1990-91, 79 (mandatory bid in case of change from joint
to exclusive control).
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(36) E.g. in French Regulation, art. 5.4.3.
(37) Art. 10 of the proposed directive.
(38) E.g. United Kingdom, Rule 9.1; France, art. 5.4.1; Belgium, art. 3 RD; Italy, art. 106, 1�;

Switzerland, art. 32; see however the exceptions in art. 107, Austrian proposal, § 22(1); the Spanish
regulation contains a layered system.
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(39) E.g. United Kingdom, Rule 9.1.; France, art. 5.4.1; Belgium, art. 3 RD.; Italy, art. 106, 1�;
see however the exceptions in art. 107. Austrian proposal, § 22(1);. The Spanish regulation contains a layered
system  Switzerland, art. 32.

(40) See Cass. 10 March 1994, Revue de droit commercial belge, 1995, 15, nt. Glansdorff
(Wagon Lits). 
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(41) E.g. in Italy, art. 106 (2); French law delegates the price valuation to the CBV. In
Switzerland, the market price is the criterion, but if the bidder has acquired shares during the last 12 months,
the price differential should not be lass than 25% of the highest price paid. In Austria the six months average
and the maximum acquisition minus 15% constitute the range: § 26 of the proposed law. 

(42) Art. 1 of the directive. The original proposal, as part of the series of company law directive,
was also applicable to unlisted companies. 

(43) See e.g. the Dutch rules on the investigation powers (enquêterecht), or the Belgian rules
on conflicts of interest, referred to nt. 10. For the latter, see WYMEERSCH, E., Belangenconflictenregeling in
de vennootschappen, 1996, 204.
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(*) Presidente della Borsa Italiana Spa.
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(1) Definition of Offeror amended by resolution of the Expert Exchange Commission of
October 16, 1997.
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(2) Article 16 amended by the resolution of the Expert Exchange Commission of October 16,
1997.
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(3) Article 17 amended by the resolution of the Expert Exchange Commission of October 16,
1997.
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(4) The amendments to the Takeover Code by resolution of the Exchange Expert Commission
of October 16, 1997 became effective on January 1, 1998.
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