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OPINION OF THE EUROPEAN SECURITIES AND MARKETS AUTHORITY
of 17 March 2020

on a proposed emergency measure by the Commissione Nazionale per le Societa e la
Borsa under Section 1 of Chapter V of Regulation (EU) No 236/2012

In accordance with Article 44(1) of Regulation (EU) No 1095/2010, the Board of Supervisors
has adopted the following opinion:

I. Legal basis

1. In accordance with Article 27(2) of Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short selling and certain aspects of
credit default swaps! (the Regulation), the European Securities and Markets Authority
(ESMA) shall within 24 hours of the notification made by a competent authority under
Article 26 of that Regulation, issue an opinion on whether it considers the measure or
proposed measure is necessary to address the exceptional circumstances as further
specified in Article 24 of Commission Delegated Regulation (EU) No 918/2012 of 5 July
2012.

Il. Background

2. On 16 March 2020, pursuant to Article 26 of Regulation (EU) No 236/2012, the Italian
Commissione Nazionale per le Societa e la Borsa (CONSOB) notified ESMA of its
intention to make use of its powers of intervention in exceptional circumstances and to
introduce an emergency measure under Article 20(2)(a) and (b) of that Regulation.

3. In particular, the concerned measure bans any legal or natural person from entering into
transactions which might constitute or increase net short positions on all shares traded
on the ltalian MTA regulated market, for which CONSOB is the relevant competent
authority under Directive (EU) No 2014/65 and Regulation (EU) No 236/2012, listed in
Annex | to this Opinion (the “Restricted Shares”) as well as to all related instruments
relevant for the calculation of the net short position as determined in Annex I, part 1,

10J L 86, 24.3.2012, p. 1-24.
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Articles 5 and 6 of Commission Delegated Regulation (EU) No 918/2012. The ban
applies to transactions executed both on a trading venue or over the counter.

The measure applies to any natural or legal person domiciled or established within the
Union or in a third country.

The measure does not apply to the following:

a. Instruments: index-related instruments if the Restricted Shares
represent less than 20% of the index weight (in other words, the
ban applies to index-related instruments only if the restricted
shares represent 20% or more of the index weight), and

b. Activities: market making activities, as defined in Articles 2(1)(k)
and 17 of Regulation (EU) No 236/2012, with reference to market
makers included on the list maintained by ESMA.

c. Transactions:

i.  the creation of, or increase in, net short positions when the investor
who acquires a convertible bond has a delta-neutral position
between the equity component of the convertible bond and the short
position taken to cover that component;

ii. the creation of, or increase in, net short positions where the creation
of, or increase in, the short position in shares is hedged by a
purchase that is equivalent in terms of proportion on subscription
rights.

Consob will re-evaluate these exemptions depending on market circumstances and
could amend the decision accordingly if the need arises.

The proposed measure is expected to enter into force on 18 March 2020 before the
opening of the trading session and to expire after the close of the trading session on 18
June 2020. The proposed measure may also be lifted before the deadline, taking into
account market conditions.

CONSORB indicated that the temporary prohibition of short selling in some shares traded
in the MTA regulated market, already adopted pursuant to Article 23 of Regulation (EU)
No 236/2012 (Resolution No. 21302 of 16 March 2020), in force on 17 March 2020, will
not be renewed.

As regards the Global Depositary Receipts on the shares subject to the proposed
restrictive measure for which CONSOB is not the relevant competent authority, pursuant
to Article 22 of Regulation (EU) No 236/2012, the consent of the relevant competent
authority is requested.

2



* esma

*

10.

11.

12.

13.

14.

15.

16.

CONSOB considers that the measure is justified by the existence of specific adverse
circumstances that constitute a serious threat to market confidence in Italy, especially
regarding the confidence of a fair price determination.

Namely, following the outbreak of the COVID-19 pandemic in Italy, the Italian financial
market has started a strong downside price movement with a high price volatility. The
downside price movement increased in the last days, and the Italian main index (the
FTSE MIB) fell from the value of 20,799 on 6 March 2020 to the value of 14,894 on 12
March 2020, with an overall decrease of 28.39%.

CONSOB notes that in the same period a relevant increase in trading volumes took
place, thus the fall of the FTSE MIB value was not caused nor intensified by a lack of
liquidity on the market. Namely, from 6 March till 12 March 2020, CONSOB observed an
increase of around +22,35% in net short positions reported to CONSOB in Italian shares
in respect to FTSE MIB market capitalisation (from 1.19% of 6 March 2020 to 1.46% of
12 March 2020).

CONSOB also notes that the 22,35% increase represents only part of the overall
increase in net short positions, as net short positions as a result of market making
activities are not reported, and, as at the date of the notification, that was also the case
for net short positions below the threshold of 0.2% of the issued share capital.

Thus, CONSOB believes that the overall increase of net short positions in Italian shares
is greater than 22,35%.

CONSOB notes that a partial recovery of stock market prices was observed during the
trading day of 13 March 2020, when the FTSE MIB value passed from 14,894 to 15.954,
with an increase of around 7,12% compared to the closing value of 12 March 2020 due
to, inter alia, the ban to short selling adopted by CONSOB pursuant to Article 23 of
Regulation (EU) No 236/2012 on 12 March 2020. However, on 16 March 2020 a new
relevant fall of the FTSE MIB value was observed.

CONSOB also deems that, since the FTSE MIB index includes all main Italian financial
issuers (e.g. Intesa Sanpaolo, UNICREDIT, Assicurazioni Generali), and that the prices
of these financial issuers have registered the same large downward price movement of
the index, the criteria and factors indicated in letter c) of Article 24(1) of Commission
Delegated Regulation (EU) No 918/2012 apply.

Finally, according to CONSOB, the proposed ban on net short positions should minimise
the risk of a loss of market confidence in the Italian financial market.
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ll. Opinion
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ESMA considered the information provided by CONSOB and is adopting the following
opinion on the notified measure, on the basis of Article 27(2) of Regulation (EU) No
236/2012:

On the adverse events or developments

First, as also indicated in ESMA Decision ESMA70-155-9546 and in the ESMA Opinion
(ESMA70-155-9556) on a proposed emergency measure by the Comision Nacional del
Mercado de Valores under Section 1 of Chapter V of Regulation (EU) No 236/2012,
ESMA agrees that the outbreak of the COVID-19 pandemic is having serious adverse
effects on the real economy and on the financial markets of the Union. As regards the
latter, since 20 February 2020 the stock markets in the EU lost up to or more than 30%
in value, and all sectors and types of issuers were affected by severe share price falls
(details in Annex II).

ESMA considers that the adverse situation linked to the COVID-19 has greatly increased
the vulnerability of EU financial markets, and there is a concrete risk that the observed
downward trend will continue in the coming days and weeks, with the consequent
adoption by EU Member States of restrictive measures which impact all economic
sectors.

Pursuant to Article 20(1)(a), the measure under Article 20(2) of Regulation (EU) No
236/2012 requires the presence of adverse events or developments which constitute a
serious threat to financial stability or to market confidence in the Member State
concerned.

CONSOB considers in its notification that the measure is justified by the adverse
circumstances which constitute serious threats to market confidence in Italy, especially
regarding the confidence of a fair price determination.

Namely, following the outbreak of the COVID-19 pandemic in ltaly, Italian stocks were
subject to severe downward price movements and high price volatility, and the Italian
main index (the FTSE MIB) fell from the value of 20,799 on 6 March 2020 to the value of
14,894 on 12 March 2020, with an overall decrease of 28.39%. CONSOB considers that
the steep decrease in the prices is also due to the increase of net short positions on the
Italian stocks. Namely, net short positions reported to CONSOB in Italian shares in
respect to the FTSE MIB market capitalisation increased by approximately 22,35% from
6 to 12 March 2020 (passing from 1.19% of 6 March 2020 to 1.46% of 12 March 2020).
CONSOB further considers that the notified net short positions do not constitute the
overall net short positions on Italian stocks, due to the thresholds and exemptions from
notification obligations, and therefore estimates that the increase in net short positions
in Italian stocks from 6 to 12 March 2020 should be higher than 22,35%.
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Following a partial recovery of stock market prices observed on 13 March 2020, the day
on which the ban to short selling adopted by CONSOB pursuant to Article 23 of
Regulation (EU) No 236/2012 with Resolution No 21301 of 12 March 2020 was effective,
a new relevant fall of the FTSE MIB value was observed in the trading day of 16 March
2020. In that respect, as indicated above, CONSOB temporarily prohibited short sales in
some shares traded in the MTA regulated market, pursuant to Article 23 of Regulation
(EVU) No 236/2012 (Resolution No. 21302 of 16 March 2020), for the trading day of 17
March 2020.

ESMA agrees with CONSOB that the severe losses observed, the incertitude as regards
the spreading of the COVID-19 contagion and the possible consequent further volatility
and downward price spirals risk the loss of market confidence. ESMA also considers that
the observed increase in net short positions in the last days may further exacerbate the
downward price spirals, thereby further weakening market confidence in Italy. ESMA
therefore agrees that the threats to market confidence on the Italian market amount to
serious threats.

Furthermore, taking also into account that the losses and the increase of net short
positions were observed on the main Italian index, ESMA agrees that such
circumstances impact market confidence in general, with consequences for all listed
issuers.

CONSOB also indicated that, since the FTSE MIB index includes all main Italian financial
issuers (e.g. Intesa Sanpaolo, UNICREDIT, Assicurazioni Generali), and that the prices
of these financial issuers have registered the same strong downward price movement of
the index, the situation of substantial selling pressure or unusual volatility causing
significant downward spirals in financial instruments related to banks and other financial
institutions deemed important to the global financial system, described in Article 24(1)(c)
of Commission Delegated Regulation (EU) No 918/2012, is present.

ESMA agrees with CONSOB’s assessment that the conditions of Article 24(1)(c) of
Commission Delegated Regulation (EU) No 918/2012 are met, and therefore agrees that
the serious threats concern also financial stability. In line with that, and given the
significant increase of net short positions in Italy, ESMA deems that the prohibition to
open or increase net short positions would eliminate a factor that could play a role in
exacerbating the fall of prices of shares of financial issuers admitted to trading on Italian
trading venues and therefore threaten financial stability in Italy.

With reference to the broader EU-markets scenario, ESMA has assessed that there are
existing threats to market integrity, orderly functioning of markets and to financial
stability. On that basis, on 16 March 2020 ESMA has adopted a decision to temporarily
lower the notification thresholds of net short positions to national competent authorities
in accordance with point (a) of Article 28(1) of Regulation (EU) No 236/2012 (ESMA70-
155-9546). ESMA considers that its decision will enable national competent authorities
to better monitor the existing threats.
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At the same time,ESMA considers that the circumstances described above concerning
Italian markets are adverse events or developments which constitute a serious threat to
market confidence and financial stability in Italy and are consistent with the adoption of
the measure of Article 20(1)(a) of Regulation (EU) No 236/2012.

On the appropriateness and proportionality of the measure

In order to assess whether the measure would be appropriate and proportionate in
relation to the threat, ESMA has analysed how and the degree to which sharp price
declines pose a risk to the orderly functioning, integrity and stability of the Italian market
as a whole, looking not only at the range of shares affected by the latest market
developments but also at the build-up of net short positions on the Restricted Shares.

From the analysis of the shares impacted by these sharp price declines, it becomes
evident that the downfall spiral spreads across the Italian markets and across different
sectors, including systemically important institutions. Such widespread impact is
consistent with the global nature of the outbreak of a global pandemic (COVID-19), as
announced by the World Health Organisation?, that has proven to be very serious in Italy.

From that perspective, ESMA understands that limiting the scope of its measure to one
or several sectors or to a subset of the issuers may not achieve the desired outcome.
Without the broad scope applied by this measure CONSOB may have to adopt additional
restrictive measures in the near future at a time when their effectiveness may be limited.

As also indicated by the data submitted to ESMA by CONSOB, the latest developments
in relation to COVID-19, have put an extremely wide range of Italian shares in a situation
of vulnerability. In case short-selling strategies start targeting those shares, the prices
may drop further potentially triggering downward spirals and further ‘runs’ on the market.

ESMA considers that suspending the capacity of market participants in the Italian market
to enter into short sales or into transactions with equivalent effect in relation to shares
admitted to trading on regulated markets would not have a detrimental effect on the
efficiency of financial markets or on investors that is disproportionate to its benefits.
ESMA rather deems this measure suitable and adequate to provide an appropriate and
uniform level of protection to all Italian issuers and investors and the wider Italian market
as a whole.

ESMA considers that the measure is less stringent than other more intrusive measures
that could adequately address the threat to confidence in the Italian market. A further
temporary restriction on short selling according to Article 23 of the Regulation (EU) No
236/2012 would not address the threat to market confidence as it would remain

2 https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200310-sitrep-50-covid-19.pdf?sfvrsn=55e904fb_2
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applicable for a few days only and would be limited to short selling without covering any
opening or increasing of net short positions.

Additionally, ESMA notes that the proposed measure does not extend the prohibition to
index-related instruments or baskets of financial instruments composed by less than 20%
of shares, to market making activity and to short positions entered into to hedge positions
on convertible bonds or subscription rights. This is with a view to limit the measure to the
strictly necessary scope and not to be overly restrictive to trading strategies of market
participants, with particular reference to those ones that provide an important service in
terms of increasing liquidity and reducing volatility, particularly relevant in the current
situation. ESMA agrees that the appropriateness and proportionality of the measure will
be safeguarded by CONSOB’ undertaking to re-evaluate these exemptions depending
on market circumstances and to potentially amend the measure accordingly if the
circumstances so require.

For the above reasons, ESMA considers that the emergency measure proposed by
CONSOB under Article 20(2)(a) and (b) of Regulation (EU) No 236/2012 as further
specified by Article 24(1)(c) of Commission Delegated Regulation (EU) No 918/2012 in
relation to the Restricted Shares is appropriate and proportionate to address the existing
threat to market confidence in the Italian market.

On the duration of the measure

In terms of duration of the measure, ESMA considers that maintaining the prohibition for
three months is justified considering the information publicly available at the moment.
While CONSOB expressed its intention to lift the ban as soon as the evolution of the
situation allows, it does not discard the possibility of extending the measure if the
situation so requires.

Conclusion: on the necessity of the measure

Having considered the adverse situation linked to the COVID-19, the appropriateness,
proportionality and justified duration, ESMA considers as necessary the emergency
measure proposed by CONSOB under Article 20(2)(a) and (b) of Regulation (EU) No
236/2012 as further specified in Article 24(1)(c) of Commission Delegated Regulation
(EU) No 918/2012 in relation to Italian shares.

This opinion will be published on ESMA’s website.

Done at Paris, 17 March 2020

For the Board of Supervisors
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ANNEX Il

FIGURE 1 — MAIN ITALIAN INDICES

% daily variation | % daily variation | % daily variation

Index between 6 and 9 | between 6 and | between 13 and
March 2020 12 March 2020 16 March 2020

FTSE ITALIA CAP INDEX -7.47% -22.77% -5.71%
FTSE Italia Star -7.76% -22.48% -4.26%
FTSE ITALIA CAP INDEX -7.47% -22.77% -5.71%
FTSE ITALIAN ALL-SHARE BASIC RES -21.20% -36.00% -6.37%
FTSE ITALIAN ALL-SHARE CONS
GOOD -8.32% -20.11% -5.64%
FTSE ITALIAN CONS SERV -9.16% -26.38% -7.76%
FTSE ALL-SHARE FIN -8.16% -24.51% -9.81%
FTSE ALL SHARE HEALTH CARE -4.91% -21.74% -3.50%
FTSE ALL SHARE INDUSTRIAL -10.15% -28.41% -5.53%
FTSE ALL SHARE OIL & GAS -17.36% -33.16% -4.13%
FTSE ALL SHARE TECH -9.76% -24.93% -8.42%
FTSE ALL SHARE - TELEC -7.63% -26.20% -10.53%
FTSE ALL SHARE UTIL -9.55% -31.94% -2.73%
FTSE MIB -11.17% -28.39% -6.10%

FIGURE 2 — TRADING VOLUME IN THE ITAILIAN MARKET

FTSE MIB

Date Trade Volume Daily var. %

06/03/2020 | 864,917,486 -
09/03/2020 | 1,272,046,596 47.07%
10/03/2020 | 1,096,966,366 -13.76%
11/03/2020 | 916,163,284 -16.48%
12/03/2020 | 1,535,614,359 67.61%
13/03/2020 | 1,267,823,870 -17.44%
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16/03/2020

1,218,842,042

-3.86%

17/03/2020

261,191,815

-78.57%
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