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Summary of the Consultation Document”

Consob has issued for consultation a draft reguiatin disclosure and fairness requirements for
related party transactions entered into by Italiated companies and issuers of shares widely
distributed among the public (hereinafter togetieéerred to as issuers).

Following a legislative mandate to adopt generaigyples that issuers must follow in setting out

their internal codes on related party transactiddensob is proposing a comprehensive new
framework for such transactions, both providing dargoing and periodic disclosure requirements
and introducing procedural steps issuers must cpmih in order to ensure the entire fairness of
related party transactions.

The draft regulation greatly enhances disclosuraetated party transactions, by requiring their

immediate disclosure when they are above some feggbdhresholds, and enlists independent
directors to ensure the entire fairness of relpgatly transactions.

An unofficial translation of the draft regulatiors ialso available on Consob’s website

(www.consob.it).

Interested parties are welcome to submit their centeito the draft regulation, in English or

Italian, and send their responses at the follovaiddress:

CONSOB

Divisione Studi Giuridici

Via G. B. Matrtini, n. 3

00198 ROME

ITALY

or via e-mail at consob@consob.it. The consultatioses on 9 June 2008.

" This translation has been prepared for informaponposes only. It is not intended to be nor daes i
constitute an official version of the text. Forlalhal purposes reference should be made to thenltxt.



1. Introduction and main conclusions

Backqground and objectives

1. Legislative decree no. 310 of 28 December 200hkdhiced (art. 2391-bis, Italian Civil
Codé) new rules on related party transactions entemem directly or through subsidiaries
by companies listed on a regulated market and rissafeshares widely distributed among
the publié.

2. The new regulation grants Consob the regulatoraaity to define general principles to
ensure the transparency and the substantial andequoal fairness of related party
transactions. These general principles must esktabégulations as regards the decision-

making power, the grounds and the documentatioelated party transactions.

3. Because the decree did not provide for a deadlmetife implementation, Consob has
decided to implement the decree only once the atgyl framework provided by the so-
called Law on Savinds has been completed, in order to include relattygransactions
provisions into a sufficiently stable and organiontext for company regulation. In
particular, Consob considered it necessary to athephew provisions for the composition
and functioning of boards first, also in light btactive role that these are required to play
in implementing the principles for related partansactions. Art. 239lis attributes a
fundamental role to the self-regulation of indivadlucompanies, which, within the
framework of the general principles provided by Sam must establish precise and detailed

rules on the subject.

1 Art. 2391bis of the Italian Civil Code (“Related party transans”) so provides:

“1. The management bodies of publicly held companigopt, according to general principles set fdth
Consob, rules that ensure the transparency andtanbal and procedural fairness of related party
transactions and disclose such code in the regorensure fairness, companies may rely on the tassis

of independent advisers, depending on the natlieevalue and the characteristics of the transaction

2. The principles set forth in the first paragrappply to transactions entered into directly or thgh
subsidiaries and regulate the transactions in goesin terms of decision-making power, grounds and
documentation. The board of auditors oversees dange with the code adopted according to the first
paragraph and reports on it to the shareholder rimggt

2 The definition of “issuers with shares widely distited among the public” is provided in arbi® of
Consob Regulation implementing Legislative Decree58 of 24 February 1998, concerning the regutatio
of issuers

% The law no. 262 of 28 December 2005 as amendéalbgio. 303 of 29 December 2006
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Requlatory options

4. After the adoption of implementing regulations netyag boards in May 2007, Consob
started to work on the possible regulatory optidresthis end, various preliminary analyses
were conducted, including:

- an in-depth analysis of existing regulation inyitedgarding related parties, both in terms
of disclosure requirements, so far the main fodu€ansob regulations (art. s of
the Issuers Regulatidh and of the substantial and procedural aspectshe$e
transactions, at present covered by the Corporatei@ance Code for listed companies.
Furthermore, Civil Code rules on directors’ intésewere also taken into account (art.
2391, Italian Civil Code), together with the praerss established for companies subject
to management and coordination activity of the pacempany (articles 2497 ss., Civil
Code);

- an analysis of the regulatory regime in force ivesal foreign jurisdictions (namely UK,
French, US and German law);

- an evaluation of the main conclusions of the la@d @onomics literature on the subject,
in order to identify the main market failures inetspecific context of Italian listed
companies that the regulation of related partysations must address;

- an analysis of the experience in applying the r@&guy framework currently in force in
Italy, with specific reference to rules on on-goingnsparency set forth in art. Bis of
the Consob Regulation on Issuers and the recomriengdaof the Corporate

Governance Code.

5. The analyses mentioned above allowed Consob teegdie elements needed to assess
whether the regulation in force regarding the tpamency of related party transactions
required any additions and/or amendments and to gseful insights for the drafting of
principles on the substantial and procedural faisre related party transactions.

6. One policy conclusion is that a unitary framewofkues and principles on related parties
should be enacted, covering both the disclosurainements and the fairness principles.
The rationale for establishing a single framewagk In the fact that disclosure requirements
and the fairness principles complement each other.

* Consob Regulation no. 11971 of 14 May 1999 - Imyleting the provisions on issuers of Legislativei@e 58 of 24
February 1998, available at http://www.consob.iima/documenti/english/laws/reg11971e.htm
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Thereview of disclosure regulation

7. A review of the current regulation on related pargnsactions’ disclosure was therefore
considered necessary. This was further justifiadst,f by the need to solve some
interpretative questions that have emerged in gpication of art. 71bis, and second, by
the need to implement art. 15 of the Italian Consolidated Law on Finance (TUF)
regarding periodic disclosure on material relatadyptransactions.

8. The proposed reform of current art. Bis-entails:

- a definition of material transactions mostly basedquantitative criteria, supplemented
by specific qualitative criteria (leaving room foompanies to establish more stringent
criteria);

- in situations characterised by a structurally higbeparation between ownership and
controf, a reduction of the materiality thresholds forngactions with controlling
parties;

- the extension of the regulation on transparency dats issuers of shares widely
distributed among the public;

- adual disclosure regime for material transactions:

0 on-going disclosure, by means of a circular to bevided promptly to the
market after the resolution approving the transacti

o periodic disclosure, by means of an analytical dation in the half-year or
annual report of the material related party tratigas concluded in the
reference period;

- the possibility of excluding specific categoriestiinsactions from the list of material
ones, namely those to be concluded with subse&diaon condition that there are no

interests of other related parties in those congzani

The implementation of art. 2391-bis of the Italian Civil Code: principles regarding

proceduresfor related party transactions

9. Unlike the review of art. 7bis (for which Consob’s experience in its application

® Companies subject to management and co-ordinatitivity of the parent company, companies contcobg another
listed company, listed companies that have issweedvieting shares or with limited voting rights amih a significant
number of shares distributed to the public, compmmihose articles of association provide for votiags.
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represented a good starting point), the implememtadf art. 2391bis of the Italian Civil
Code required a more in-depth analysis of the ptessegulatory solutions leading Consob
to evaluate a wide array of options which we oetl@low.

Option A

10.The first option envisages the endorsement, in thensob regulation, of the
recommendations contained in the Corporate Govem@uode. Referring to the principles
contained in the Corporate Governance Code woufidyittihat, in line with the provisions
of art. 2391bis, the board of auditors would be in charge of oseirsy their effective
implementation and therefore would also be respbmdor their enforcement. This would
represent a substantial change with respect tauthe of the Code, insofar as issuers would
no longer have the faculty to comply with them a@plain why they do not. Under this
option, Consob would be in charge of a sort of bagglenforcement of the Code provisions,
namely with the power to sanction the members efstipervisory body under art. 193 TUF

if they fail to perform their duty to supervise compliance with the principles.

Option B

11.The second option entails Consob directly estainigshew principles on the transparency
and substantial and procedural fairness of traigecpursuant to art. 2344is. Under this
option, it was decided not to substantially chatigge current system of decision-making
power allocation, but rather to reinforce the mex$ras of the decision-making process and
to enhance the function of independent directorpalrticular, option B envisages:

- the award of decision-making power to the boardiegctors or, if the transaction can be
delegated, to a committee of independent directors;

- the independent directors playing a central rolethe entire process (approval of
procedures, conduct of negotiations, approval efttAnsaction, and the possibility of
obtaining advice from independent experts at aljas);

- agraduation of the procedures and of the interditiie role of independent directors as
a function of the materiality of the transactiordarding to the definition provided for
disclosure requirements) and of decision-makingegyaaliocation;

- the option of exempting transactions that are ats@mpted from disclosure
requirements as well as transactions for small artsou

- the possibility of adopting more streamlined praged for material transactions

performed by smaller companies (with low capitdis®d or recently-listed companies,



as well as issuers with shares widely distributadrg the public;

- specific approval mechanisms for the resolutionspéetl in shareholder meetings that
guarantee alternatively that they are not approbgdthe vote of related parties
(whitewash mechanisms) or that independent diregbtaty a determining role in the

approval of the proposals to be submitted to tlaeedtolder meeting.

Option C

12.The third option entails the principle that the maation and the approval of material
related party transactions is the responsibilitghef shareholder meeting. Recourse to the
prior or subsequent approval of the shareholdertingeés a solution adopted in important
countries such as the United Kingdom and France.

13.To make the prevention of the risks of expropriatinore effective, this alternative further
requires:
- the introduction of mechanisms that guarantee tiwatresolutions of the shareholder
meeting have not been approved by the vote ofe@lparties;
- adequate prior information to shareholders attendlie shareholder meeting to enable

them to appraise the merits of the transactioétprovided sufficiently in advance).

The cost-benefit analysis of the regulatory options

14.An impact assessment analysis of the three regulajations has been conducted in order
to identify the main effects of their implementation the various categories of stakeholders
and on the market as a whole. There is no standatdodology to conduct a cost-benefit
analysis of specific regulatory options. Given hdifficult it is to measure the expected
costs and especially the expected benefits oftluispective regulatory solution, we decided
to conduct a qualitative assessment of such costdanefits. Specifically, we adopted an
evaluation method that compares the various optionghat is called option zero, namely
maintaining the status quo. According to this mdihaalues representing the incremental
costs and benefits related to changes in currguiaton have been assigned on the basis of

the following comparative evaluation scale withpexst to option zero.



COST-BENEFIT ANALYSIS: COMPARATIVE EVALUATION SCALE OF REGULATORY OPTIONSWITH RESPECT TO

OPTION ZERO
+3 +2 +1 0 -1 -2 -3
High benefits | Moderate | Low benefits| No substantial | Low costs Moderate High costs
compared to benefits compared to change compared to costs compared to
option 0 compared to| option 0 compared to option 0 compared to option 0
option 0 option 0 option 0

15. A distinct evaluation was made with regard to ddfa stakeholders: investors, issuers, the

supervisory authority and the market as a whoke ldkt category comprising all the parties

that are indirectly influenced by the various regoty options. For each option, the sum of

the positive scores attributed to the various itetestified as benefits and the negative ones
attributed to costs items provides a measure oh#idenefits associated to every option,
enabling us to:

- compare each option to option zero, indicating ¢bst-effectiveness of changing the
current regulatory framework only if net expecteshéfits are positive (i.e. the final
score is higher than 0);

- compare the various options one another, guidiaghioice to a one with the highest net
benefits.

We also distinguish between initial costs (i.e. dme-off costs that are incurred to adapt to

the new regulatory provisions) and permanent cossthat are structurally related to the

regular functioning of the system). In this way, ean assess the benefits for the various
parties involved both in terms of overall impactdanith regard to a long-term scenario

only, by considering the sole permanent costs.

16.This methodology has already been used by othezreigpry authorities and undoubtedly

entails considerable discretional elements, pdaityuas regards the assignment of scores to
the specific types of costs and benefits identifjathich are significant not in absolute

terms, but exclusively in terms of their evaluatwith respect to option zero).

Theresults of the cost-benefit analysis

17.The methodology described above was applied sebartt the option of changing the

regulation of disclosure of related party trangawti and to the three options of new
regulation on the principles of transparency antstantial and procedural fairness of
related party transactions. Below, a short sumnadrthe main conclusions of the cost-

benefit analysis is provided, referring to the ctetgconsultation document (available only
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in Italian) for a more detailed description.

The requlation of disclosure of related party traagons

18.The option of changing the regulation of disclossi®ws net positive benefits especially
for investors, who would benefit from more effidietimely and complete information on
material related party transactions compared tatineent situation. The balance is positive
for the market as a whole, which would benefit framre efficient mechanisms of price
discovery, and for the supervisory authority, whicbuld pursue investor protection
objectives more effectively. The majority of costsuld be incurred, on the other hand, by
issuers, who would have to establish specific ptooes to identify material transactions

and who could incur, on an on-going basis, highfarmation costs.

The implementation of art. 23%s of the Italian Civil Code: principles on proceds for

related party transactions

19.The implementation of art. 239dis has required a cost-benefit analysis of the tbpgmns
compared to option zero. Option zero, in this caspresents a purely theoretical point of
reference, as the decree contained in art. 289tequires Consob to regulate this matter.
Therefore, unlike the above case of transpareheypption of maintaining th&atus quads
not feasible.

20.A comparison of the three regulatory options shthvas, in absolute terms, Options B and C
would entail higher benefits than Option A. Furthenly options B e C would lead to a
substantial increase in mechanisms to protect ntynshareholders and more generally the
market. However, while the benefits for those twtusons are high, the implementation of

these two solutions is also more costly.

21.1f we look at the net benefits, although the totel benefits of the three regulatory options
do not significantly differ from one another, OptidB prevails. The relative cost-

effectiveness of this option appears to be higheweiexclude the initial costs of adjustment.

22.In short, the analysis conducted indicates a peefsr for Option B, which appears to offer

an adequate solution to protect investors fromtedlparty transactions, enhancing the role
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of independent directors. This approach is in lwth international best practice, with the
OECD Principles on Corporate Governance and weghRecommendations of the European

Commission on the role of non-executive directors.

23.Experience acquired to date in the application he# turrent forms of self-regulation
indicates that further and more stringent pringptd transparency and procedural and
substantial fairness are needed, therefore makmigro A, which exclusively focuses on

compliance with the Code and its enforcement bySingervisory Authority, little effective.

24.While the option of imposing shareholder approviahaterial transactions (option C), is
highly effective in reinforcing mechanisms to peiteninority shareholders, it appears to
impose excessive burdens on listed companies. ©hts @and time required to convene
shareholder meeting to approve material transastioould actually distort company
operations, discouraging the performance of trairmacthat can be advantageous to listed
companiesEmpirical evidence and the theoretical considenstiof several recent studies
suggest, on the contrary, the need to focus on fiattige balance between investor
protection and the maintenance of sufficient scggemanagerial discretion as regards
related party transactions. In this view, our apptobased on disclosure mechanisms vis-a-
vis the market and on control mechanisms withinrtteagement bodies (as in option B)

proves to be the most effective.

Thedraft regulation

25.0n the basis of the regulatory impact analysis ootetl on the various options, Consob
submits to consultation a draft regulation providan organic framework for related party
transactions of publicly held companies. The prap@visages the introduction in the
Issuers Regulation of a specific chapter dedic&becklated party transactions, containing
both disclosure requirements and principles ofgpanency and substantial and procedural

fairness for related party transactions.

26.A fundamental feature of this regulation lies i tldentification of a new definition for
“material” related party transactions, common tothba@egulatory systems, which is

essentially based on quantitative criteria (fivecpat of one of various ratios, such as
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capitalization, net assets, etc.). A reduction me dfth of the quantitative thresholds of
materiality has been envisaged for transactionfopeed with the controlling entities by
companies subject to its management and coordmattivity according to art. 2497 Civil
Code and by companies characterised by a strulgtmigh separation between ownership
and control (companies controlled by another listethpany, companies that have issued
shares without voting rights or with limited votimgghts, companies whose articles of
association impose limitations to the holding oargls or to the exercise of voting rights).
The purpose of this provision is to tackle the emea conflicts of interests that arise in the
presence of deviation from the one share one voteiple, without interfering with the

organisational choices of market actors.

27.As to disclosure requirements, the draft regulat{ogplacing the current art. is)
provides for immediate disclosure to the markemmaiterial related party transactions, by
means of circulars to be promptly issued aftertthesaction has been approved. It also
provides for the inclusion in the half-yearly ornaal report of detailed information on

material related party transactions entered intaréifierence period.

28.With reference to procedural and substantial fasnand according to the guidelines
identified in option B illustrated in paragraph 1lthe draft regulation provides that
companies adopt internal rules granting independ@etctors a determining role in the
approval procedure, starting from negotiations.régards related party transactions other

than material ones, the independent directors preside a binding opinion.

29. A relaxation of the proposed rules is providedviath regard to issuers with shares widely
distributed among the public, small caps and régdisted companies. These issuers are
allowed to adopt more streamlined and flexible im&é rules on related party transactions.
As to issuers with shares widely distributed amtivegpublic and small caps the purpose is
to avoid to burden them with disproportionate goageice requirements. As to newly-listed
companies, regardless of their size, the purpogegs/e a sufficient period of time to bring
the organisational structure of their boards ire limith the functions and responsibilities

required by the principles established by Consob.

30.Consob also holds that an amendment to the curegntation on “inhibitory conditions to

the listing of shares of companies subject to mament and coordination activity by other
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companies” contained in art. 37 of the Market Ratjoh is warranted. For these companies
(structurally characterised by a low degree of slearmaking autonomy due to the fact that
they are subject to the management and coordinatitvity of the parent), the purpose is to
have more robust internal governance mechanismglace with a view to ensure the
transparency and procedural and the substantialefs of related party transactions. In
particular, the proposal envisages that these compashould have an internal audit
committee entirely comprised of independent dinectand that, if the party exercising
management and coordination activity is a listechgany, the majority of the board of

directors must be independent.
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